
Extract from Hansard 
[ASSEMBLY - Tuesday, 20 November 2007] 

 p7399b-7408a 
Ms Sue Walker; Mr Jim McGinty; Acting Speaker 

 [1] 

LEGAL PROFESSION BILL 2007 
Second Reading 

Resumed from 24 October. 

MS S.E. WALKER (Nedlands) [5.13 pm]:  I am also the lead speaker on the Legal Profession Bill 2007.  We 
have five bills on today, all in a row.  I feel a bit of spite coming from the Attorney General, putting five bills on 
the daily program all at once.  However, I always rise to the challenge.  The Attorney General attempted to 
blacken my name just before and said that I gave him a hard time on the Legal Practice Bill when it came into 
the house.  I did; I now remember that I did. 

Mr J.A. McGinty:  I think you did, to be fair. 

Ms S.E. WALKER:  That is right.  The Attorney General has brought it all back to me.  The Legal Practice Bill 
and the Supreme Court Amendment Bill enhanced the Attorney General�s qualifications; that is right.  However, 
in fact, I gave the government a very good time on the Legal Practice Bill when it was before the Assembly in 
2003.  I have found a letter from the then President of the Law Society of Western Australia, Elizabeth Heenan, 
to the then Leader of the Opposition, in which she stated -  

Dear Colin 

On behalf of the Society I wish to express our gratitude for the constructive way in which you and your 
colleagues, particularly Sue Walker MLA - 

I like that -  

and the Hon Cheryl Edwardes MLA, completed the debates related to the Legal Practice Bill and its 
consequential Bill. 

The next thing that she said is relevant to why we will deal with this legislation as concisely as we can.  She 
stated -  

As you are aware this legislation is critically important to lawyers in Western Australia, especially as it 
allows them to choose suitable business structured for the conduct of their practice.  The profession is 
hopeful that the general bipartisanship shown toward most aspects of the two bills will allow them to 
move efficiently through the Legislative Council. 

There we go.  I do not know whether they did move efficiently through the Council.  However, I thought I would 
mention that because, of course, we will give bipartisan support.  We do not oppose this legislation; we 
support it. 

I suppose the first thing that is visually obvious about the legislation is that the legal practitioners legislation was 
about half the size of the legal practice legislation.  In fact, that does not do it justice.  The legal practitioners 
legislation was 109 pages.  The legal practice legislation was then 184 pages.  Now the Legal Profession Bill is 
497 pages - a tome.  I wondered whether other professions have such large legislation. 

Mr J.A. McGinty:  I think only lawyers would want to be regulated by an act that is so big. 

Ms S.E. WALKER:  That is probably true - very pedantic. 

First, I will put on record my tremendous thanks to the Law Council of Australia, which is the national 
organisation of the legal profession, for its assistance to me on this bill.  I also thank Ms Helen Thomas from 
Court and Tribunal Services for her briefing on this bill.  I will refer to the Law Council of Australia.  This 
national body�s role, among other matters, is to advise governments, courts and others on the way in which the 
law and justice can be improved.  It has quite a remarkable website.  It is a very generous website when 
compared with that of the Law Society of Western Australia.  People can go onto that website and find all its 
submissions about governance going back many years.  It is a wonderful research tool for people who want to go 
onto that site to see what the Law Council�s thoughts are on a variety of issues. 

As long ago as 1994, the council adopted the blueprint for the structure of the legal profession that has guided 
Australian governments.  In 2002, the Standing Committee of Attorneys-General started a further phasing in of 
laws for the national practice model laws project, which concerns national consistency in the standards and rules 
applying to the regulation of lawyers.  This was done for several reasons.  First, the regulation of lawyers and 
most substantive areas of the law remained with state governments after Federation in 1901.  Indeed, the Law 
Council records that prior to 1901, legal practice in the states was well established.  Each state and territory had 
its own local legal system that was growing in an ad hoc way in relation to its social, economic and legal local 
history.  This was reflected in each individual system.  However, in the past decade there has been enormous 
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change in the growth of national and international industries and markets, and ready movement of Australians 
from state to state. 

Legal practice in Australia is conducted mostly at a local community level by small law firms or lawyers or sole 
practitioners at the independent bar.  The Law Council advises that of the 11 943 legal practices in Australia, 
only 91 comprise law firms with 10 or more partners.  However, the number of legal practices that span states 
and territories is growing.  According to the Australian Bureau of Statistics, national law firms account for 
48 per cent of the total national value of legal work, and of their 25 550 employees, 10 430 are lawyers.  
Therefore, for some considerable time, law firms and barristers have been practising across states and territories.  
The Law Council of Australia makes the point that large consumers of legal services are operating in a national 
and international market and require lawyers and legal services to meet their needs.  The majority of legal work, 
in a fiscal sense, is at the interstate or national level by lawyers operating in local markets.  This does not match 
the reality of the market for legal services, and the council quite rightly set about reforming Australian legal 
practice with a view to the adoption of a national legal profession across states and territories.  That is why the 
Legal Profession Bill 2007 is before us today. 

The aims of the reform program were to encourage competition leading to greater choice and other benefits for 
consumers, and to enable integrated delivery of legal services on an Australia-wide basis, which is 
commensurate with existing and future market demand for legal services.  Other aims were to streamline state 
and territory regulations to allow lawyers to practise seamlessly within Australia, and to enable law firms to 
compete on a national and international basis and market themselves to international companies looking to invest 
in Australia. 

The national legal profession model laws project comprises, primarily, 11 major areas or streams of regulation, 
which have been the subject of a policy and model laws development review.  I think Western Australia and 
South Australia are the last two states to adopt this, am I right? 

Mr J.A. McGinty:  I think that�s right, yes. 

Ms S.E. WALKER:  The major areas covered by the project were: the reservation of legal work and legal titles, 
admission to practice, practice, trust accounts, fidelity fund cover, costs and costs closure, complaints and 
discipline, and external intervention.  I see a bit of a turf war between the Legal Practice Board and the Law 
Society of Western Australia over which organisation should formulate the profession�s rules or conduct.  I will 
come to that in just a minute.  The project also looked at lawyers� business structures, namely incorporated legal 
practices and multidisciplinary practices, and legal professionals.   

In 2004, when the member for Fremantle was Attorney General, the Standing Committee of Attorneys-General 
endorsed the national legal profession model bill.  In July 2004, the Attorneys General of all jurisdictions signed 
a memorandum of understanding committing to introduce legislation based on the national model bill.  That 
legislation is before us now.  We adopted some provisions in 2003, under the Legal Practice Act, which will be 
repealed by this bill but reincorporated into the new act.  Most other jurisdictions have enacted legislation based 
on the national model bill.  When I looked at this bill, I thought it was important to look at the big picture so that 
I could work out what I perhaps did not need to look at in its 500 pages; frankly, we do not need to look at much 
in this bill. 

The national model bill provisions are classified as: core uniform - a mandatory provision requiring textual 
uniformity; core non-uniform - a mandatory provision not requiring textual uniformity, so allowing some 
flexibility; and non-core - an optional provision.  I was advised in my briefing that Western Australia has, on a 
few occasions, been required to follow some provisions that run counter to its preferred policy provisions, 
because of the commitment by all the Attorneys General in the various jurisdictions to implement all core 
provisions.   

Local conditions were included in the Legal Profession Bill 2007.  I think it would be a good idea for the 
Attorney General to publish some of the work that has been done by the Department of the Attorney General 
regarding the local conditions that have been incorporated into the bill, so that the legal profession understands 
it.  I also spoke to the Law Council of Australia.  It has done a marvellous draft of how the bill has been 
implemented across Australia, showing which states have enacted the core uniform, core non-uniform and non-
core provisions.  I think it would also be a marvellous tool for the legal profession in Western Australia to look 
at and understand, because if the Attorney General wants legal practitioners to travel interstate, they should 
obviously know what will be required of them.   
Regarding some of the local conditions in the Legal Profession Bill 2007, clause 16 provides for sharing income 
with an unqualified person.  It permits legal practitioners to share receipts with others except to the extent to 
which the regulations or legal profession rules provide otherwise.  It continues section 130 of the Legal Practice 
Act.  Clause 17, �Permitting or assisting unqualified persons to practise�, states that a legal practitioner is not to 
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permit or assist a non-practitioner to engage in legal practice, which continues sections 126, 127 and 131 of the 
Legal Practice Act.  Clause 18, �Prohibited person must not act as executor or trustee�, provides that a prohibited 
person - that is, a person whose name has been removed from the roll and has not been re-admitted to the legal 
profession or a person whose practising certificate has been suspended or cancelled - is not to be an executor or a 
trustee of any will or trust without leave of the Supreme Court.  That continues section 203(2) of the Legal 
Practice Act, and has been retained at the request of the Legal Practitioners Complaints Committee. 
I do not know whether other jurisdictions do this, but under clause 27 of the bill, we retain the objection to 
admission provision, whereby a person may object to someone being admitted to the legal profession, which 
continues section 29 of the Legal Practice Act.  I think that can happen in a court, but whether it is the same as 
when people are married, I am not sure.  However, I think that could be the case because I know someone - who 
died in very tragic circumstances - who was going to be admitted and was afraid that her estranged husband 
would stand up in court and say something.  When someone is to be admitted to the Supreme Court - as the 
Attorney General knows, it is a big day for that person in the Supreme Court - can someone stand in that court 
and object to that person�s admission?  How does that work? 

Mr J.A. McGinty:  I don�t know that; I�ll find out. 

Ms S.E. WALKER:  I would like to look at that.   
There are a lot of local conditions, and I could read out everything that has been given to me, but I will not.  
Clause 436, �Interim restrictions on practice�, provides that the Legal Practitioners Complaints Committee may 
apply to the State Administrative Tribunal for a practitioner�s practising certificate to be suspended or made the 
subject of conditions pending the outcome of an investigation hearing or appeal.  I understood that we would 
give the Legal Practitioners Complaints Committee the power to suspend a practising certificate, and then the 
legal practitioner would have to go to the State Administrative Tribunal to have it reinstated.  I would like that 
clarified.  I also want to know the Supreme Court�s role in relation to a legal practitioner - although they are not 
called legal practitioners anymore; different names are being given to lawyers, which we will come to.  How 
does the Legal Practitioners Complaints Committee operate currently?  When a complaint goes to the State 
Administrative Tribunal, would a legal practitioner be able to appeal to the Supreme Court about being struck 
off?  I would like to know whether that has been changed at all under the provisions of this bill.   

The Legal Profession Bill 2007 is a large bill, but a considerable amount of it consists of uniform provisions 
across Australia, so in that regard, it will have to go to a committee of the upper house, as I understand usually 
happens. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  That committee will be able to look at this bill in some detail.  Therefore, I would like us 
to move on to the consideration in detail stage.  We support the bill.  I think it is quite an exciting time for the 
legal profession across Australia, as this bill will give lawyers enormous freedom to work interstate seamlessly.  
In the current boom, it will allow the profession to offer services nationally and internationally to companies that 
wish to come and do business here.  It is a great opportunity.  The opposition will not hold up the bill.  Let us 
hope it is brought on very early in the upper house. 

MR J.A. McGINTY (Fremantle - Attorney General) [5.30 pm]:  I thank the member for Nedlands for her 
indication of support for this legislation on behalf of the opposition.  It is an inordinately large piece of 
legislation, but it reflects the national approach.  Back in 2003, the government was substantially ahead of the 
game and up with the leading jurisdictions in picking up on the modernisation in the legal profession, 
particularly in the area of corporate structures and other matters.  As the member for Nedlands has observed, we 
have now slipped back a little in the implementation of the legislation.  We did not feel the pressure to move 
expeditiously, because we had already implemented a number of significant changes that came out of 
consideration by the Standing Committee of Attorneys-General.  This bill will make sure that the Western 
Australian legal profession is on a par with the profession nationally and with each of the other states and 
territories of Australia. 

In answer to the question posed by the member for Nedlands about the role of the State Administrative Tribunal 
and the Supreme Court in the suspension of a practitioner�s certificate, while the wording may have been 
updated, the original concept incorporated at the time the State Administrative Tribunal legislation passed 
through this house was that minor disciplinary matters would be dealt with by the complaints committee, and 
major disciplinary matters - generally speaking, those that involve suspension or cancellation of the 
practitioner�s certificate -  would be dealt with by the State Administrative Tribunal, with an appeal available to 
the Supreme Court.  That is my recollection of it; I will perhaps be able to answer in more detail by reference to 
particular clauses during consideration in detail.  I thank members for their support for this legislation.  

Question put and passed. 
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Bill read a second time. 

Consideration in Detail 

Leave granted for clauses 1 to 714 to be considered together.  

Clauses 1 to 714 -  
Ms S.E. WALKER:  I will range over a few matters.  Firstly, in part 3 of the bill, are articled clerks being dealt 
with in any way different from the current practice? 
Mr J.A. McGinty:  Are you talking about admission? 

Ms S.E. WALKER:  No.  At the moment, articled clerks must serve time in that capacity.  What is the current 
position with articled clerks?  How do they do it?  How do they get there?  What are the exemptions?  Will there 
be any differences under this legislation?  I think a law college has been started, where people can do courses 
and then practise under Western Australian law.  Can the Attorney General explain it to me? 

Mr J.A. McGINTY:  The current arrangement for admission to practise law is that a law graduate would obtain 
articles with a firm, complete the 12 months and then be admitted to  practise.  An existing provision, which is 
used by some of the larger firms in particular, allows articled clerks to undertake a course in another jurisdiction 
as a means of gaining admission and then effectively relying on the mutual recognition approach. 

Ms S.E. Walker:  At the moment, sections 19 to 26 of the Legal Practice Act deal with articled clerks.  As I 
understand it, articled clerks are not part of this legislation.  They will be dealt with by regulation.  Is that right? 

Mr J.A. McGINTY:  That is right.  

Ms S.E. Walker:  Why is that? 

Mr J.A. McGINTY:  The national view was that that should be a matter prescribed by the regulations rather 
than contained in the legislation itself.  

Ms S.E. Walker:  Is that a mandatory core provision? 

Mr J.A. McGINTY:  No, it is not a core provision, but it is the approach that has been adopted by each of the 
other jurisdictions.  

Ms S.E. Walker:  So, articled clerks are being dealt with by way of regulation Australia wide? 

Mr J.A. McGINTY:  Yes.  

Ms S.E. Walker:  So now, someone can go off to another jurisdiction from Western Australia and do a course 
and then come back? 

Mr J.A. McGINTY:  They do that at the moment, yes.  This legislation will not change that.  This legislation 
will enable a local articles training course to be instituted, which can be used by people here as an alternative to 
traditional articles arrangements.  

The ACTING SPEAKER (Mr G. Woodhams):  Before we go any further, I am struggling to hear both the 
Attorney General and the member for Nedlands.  Members in the house may be having important conversations, 
and I understand that, but I ask members, if they want to have conversations, to keep them at a very low level.  I 
would appreciate hearing the minister and the member for Nedlands, and I am sure they would both appreciate 
hearing the various responses.   

Ms S.E. WALKER:  The Legal Practice Act stipulates who can be an articled clerk.  I am surprised that an 
articled clerk need be only 16 years old!  A clerk must meet the good fame and character test and must have 
passed certain examinations and paid certain moneys.  Does the Attorney General have any examples of the 
regulations in other jurisdictions?  

Mr J.A. McGinty:  I am told Queensland does, but I am not sure about the other jurisdictions. 

Ms S.E. WALKER:  The Attorney General has already told me that all the other jurisdictions are stipulating by 
regulation matters to do with articled clerks.  Does the Attorney General have an example of what might be 
happening with articled clerks in the future by reference to a regulation that has already been in force? 

Mr J.A. McGinty:  In other jurisdictions? 

Ms S.E. WALKER:  Yes. 

Mr J.A. McGinty:  Currently, at least Queensland and Victoria have these regulations in place to regulate 
articled clerks and various issues.  The big change that this legislation will make is in the practical legal training, 
which is - 
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Ms S.E. WALKER:  More flexible? 

Mr J.A. McGinty:  More flexible.  It is argued that there is insufficient capacity in the existing legal firms to 
take on sufficient articled clerks.  Therefore, this legislation will enable people to undertake practical legal 
training as an alternative to the conventional articles arrangement. 

Ms S.E. WALKER:  Does the Attorney General have figures on how many people become articled clerks each 
year and on how many are having difficulty? 

Mr J.A. McGINTY:  I can obtain that information.  I do not have those figures at my fingertips but I will 
undertake to get that information for the member. 

Ms S.E. WALKER:  Will the Attorney General take me through what happens now when a complaint is made?  
I have a rough idea, of course.  I want to know how that will be changed.  The State Administrative Tribunal 
deals with complaints, but has the government abolished, or will the government abolish, the capacity of the 
Supreme Court to strike off a practitioner from the roll?  What is the role of the Supreme Court now and what 
will it be when this bill is passed? 

Mr J.A. McGINTY:  The relevant provisions start at clause 401.  Part 13 deals with complaints and discipline.  
Clause 444 is headed �Court may punish� and explains the interrelationship between the State Administrative 
Tribunal when it exercises its vocational jurisdiction and the Supreme Court.  When the State Administrative 
Tribunal makes a report on a practitioner to the Supreme Court, the Supreme Court may - 

Ms S.E. Walker:  Where are you looking? 

Mr J.A. McGINTY:  Clause 444.  I think it is correct to say that when either the Legal Practice Board of 
Western Australia or its complaints committee receives a complaint of a serious disciplinary matter, the matter 
will be referred to SAT.  If SAT proposes to strike off a practitioner, it would furnish a report to the Full Court of 
the Supreme Court, which is given the power under clause 444(2)(a) to - 

make any order that the State Administrative Tribunal may make under sections 439, 440 and 441; 

Ms S.E. Walker:  So will it still be in the province of the Supreme Court to strike a practitioner off the roll? 

The ACTING SPEAKER (Mr G. Woodhams):  Members, I have said this before and I do not want to have to 
say it again.  The Attorney General is finding it hard to hear the member for Nedlands and perhaps the member 
for Nedlands also is finding it difficult to hear the Attorney General.  I am certainly struggling to hear him on 
occasions.  I urge members who are having conversations that are not relevant to the bill before us to either keep 
the volume close to zero or take their conversations outside the house. 

Mr J.A. McGINTY:  Under clause 444(2)(b), the Full Bench of the Supreme Court may order the removal from 
the roll of the name of an Australian legal practitioner who is a local lawyer. 

Ms S.E. Walker:  That is limited.  We come now to the new definitions. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  There are different types of lawyers.  I am wondering who can be struck off. 

Mr J.A. McGINTY:  The person would have to be a local lawyer, which the member correctly says is a 
question of definition. 

Ms S.E. Walker:  I did look at this.  Clause 5 is headed �Terms relating to lawyers�.  It is interesting that an 
�Australian lawyer� is a person who is admitted to the legal profession under the future act; a �local lawyer� is a 
person who is admitted to the legal profession under the future act, whether or not the person is also admitted 
under a corresponding law; and an �interstate lawyer� is a person who is admitted.  A person who is admitted is 
a lawyer, and a practitioner is someone who holds a current local practising certificate. 

Mr J.A. McGINTY:  Yes.  It is the practitioner who can be struck off by the Full Bench of the Supreme Court. 

Ms S.E. Walker:  Every lawyer who has a current practising local certificate for any jurisdiction in Australia is a 
practitioner.  Does the striking off refer only to Western Australian local lawyers? 

Mr J.A. McGINTY:  Yes, that is right.  A person needs to be struck off in his home jurisdiction. 

Ms S.E. Walker:  I wonder whether a person from New South Wales can become a local lawyer in Western 
Australia.  I suppose if he did, he could possibly be struck off.  It gets a bit complex. 

Mr J.A. McGINTY:  Under the old arrangements with which the member is familiar, a New South Wales 
practitioner might apply to be admitted to the bar of Western Australia.  There is no reason why anyone would 
do that anymore because a practitioner from New South Wales has the right to practise in Western Australia.  
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Subject to being given advice to the contrary, I do not believe there is any reason a person from another state 
would apply to become admitted to become a Western Australian local lawyer.  Nothing would flow from it. 

Ms S.E. WALKER:  Do I understand then that the State Administrative Tribunal for the first time will be given 
the power to suspend a lawyer from practising? 

Mr J.A. McGinty:  No; it has had that power since its creation in the exercise of its vocational jurisdiction over 
legal practitioners.  There is a power in the Legal Practice Board to immediately suspend, but that then needs to 
be, I think, referred to SAT. 

Ms S.E. WALKER:  I thought SAT did not have the power at the moment. 

Mr J.A. McGinty:  That is in an almost emergency or urgent situation.  Then there is, I think, the existing power 
of SAT to suspend. 

Ms S.E. WALKER:  No, it is the Legal Profession Complaints Committee.  Does the LPCC have the power at 
the moment to suspend; and, if not, will it get the power?  I have been very kindly given a little chart by one of 
the Attorney General�s advisers.  Section 188 of the current Legal Practice Act provides for the board to apply to 
SAT for a determination to suspend or cancel the practising certificate of insolvent, incapable and unfit 
practitioners. 

Mr J.A. McGinty:  Right. 

Ms S.E. WALKER:  But part 5, division 6 of this bill gives the board considerable new powers to suspend or 
cancel a practising certificate on its own authority.  Such decisions are subject to review by SAT. 

Mr J.A. McGinty:  Right. 

Ms S.E. WALKER:  If that is right, that is an enormous shift.  It takes years to get a law degree.  I cannot 
imagine that the LPCC would not be able to get quick access to SAT to argue the grounds; whereas it appears 
now that the Legal Practice Board will have the power.  A lawyer would have to go there and argue his case.  He 
might have a case in court that afternoon; who knows?  He might have one the next day.  He might be working 
on something important.  I am just wondering why we are giving the board this power, if in fact we are. 

Mr J.A. McGINTY:  I am told that the power of the board to amend, suspend or cancel registration is contained 
in clause 175 of the bill and is an existing power of the board. 

Ms S.E. Walker:  No; that is about local registration as a foreign lawyer, is it not? 

Mr J.A. McGINTY:  I am sorry, my mistake. 

Ms S.E. Walker:  Yes.  I think the Attorney General needs to look at the clause that I have been looking at while 
he has been looking for it. 

Mr J.A. McGINTY:  Clause 56, I am told. 

Ms S.E. Walker:  Yes.  I do not believe the board currently has this power.  Clause 56 gives the board the power 
to amend, suspend or cancel a local practising certificate if the holder is no longer a fit and proper person, is not 
covered by professional indemnity insurance or has been engaging in legal practice that the holder is not entitled 
to engage in.  The clause then gives the person an opportunity to be heard.  If all that fails, the board can cancel, 
suspend or amend the certificate and then the person has to go to SAT, as I understand it.  That is not what 
happens at the moment; is it?  I would have thought it was quite an important provision. 

Mr J.A. McGINTY:  The member for Nedlands is quite right.  The way in which it works at the moment is that 
the power to suspend or cancel is something which is - 

Ms S.E. Walker:  It�s sent to SAT as a serious - 

Mr J.A. McGINTY:  It is sent to SAT, that is right, as a serious disciplinary matter.   

Ms S.E. Walker:  Yes. 

Mr J.A. McGINTY:  Yes, and SAT then might provide a report to the Supreme Court, for instance, to strike off 
a practitioner.  However, it is basically dealt with through the SAT process.  This provision gives the board the 
power to take those various actions, which are then reviewable in certain circumstances by the State 
Administrative Tribunal.  That is, therefore, quite a significant change. 

Ms S.E. Walker:  It is actually; it is quite profound.  Is that a core provision? 

Mr J.A. McGINTY:  No, it is not. 

Ms S.E. Walker:  Is it just a local insertion? 



Extract from Hansard 
[ASSEMBLY - Tuesday, 20 November 2007] 

 p7399b-7408a 
Ms Sue Walker; Mr Jim McGinty; Acting Speaker 

 [7] 

Mr J.A. McGINTY:  It is from the model bill but it is not a core provision.  Of course, Western Australia has a 
State Administrative Tribunal; no other jurisdiction has that, or at least not by that name. 

Ms S.E. Walker:  Then why are you doing this? 

Mr J.A. McGINTY:  This is something that came about following consultation led by the Solicitor-General 
about how we should implement the provisions of the model bill provisions in WA.  This provision is therefore 
substantially from the model legislation. 

Ms S.E. WALKER:  Was this bill put out for consultation with the legal profession?  I am not talking about the 
people who head up different jurisdictions or bodies. 

Mr J.A. McGinty:  It was certainly put out to the Law Society of WA and the Legal Practice Board, and very 
significant submissions were received back from each of them. 

Ms S.E. WALKER:  Yes, but they are not really representative.  The Law Society says that it has 2 500 
members, but only 30-odd turned up at the annual general meeting.  Does the Law Society know that it is 
proposed that a lawyer�s certificate could be suspended, cancelled or amended by the board?  Did the Law 
Society, for instance, tell its members.  It is the union of the legal profession; is it not? 

Mr J.A. McGinty:  The people who were consulted were those on the Legal Practice Board, the Legal 
Practitioners Complaints Committee, the Law Society of WA and the Western Australian Bar Association.  I 
presume they advised people of its contents. 

Ms S.E. WALKER:  They did not, as the Attorney General knows. 

Mr J.A. McGinty:  I presume they did; I do not know. 

Ms S.E. WALKER:  I am a member of the Law Society and I was not told; but that would not be unusual.  Was 
the Attorney General advised?  Is the Attorney General a member of the Law Society? 

Mr J.A. McGinty:  I advised the Law Society. 

Ms S.E. WALKER:  No; was the Attorney General advised by the Law Society or by the Legal Practice Board 
that these changes would be made?  It just seems a big shift; that is all. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  However, I guess the checks and balances remain with SAT and the Supreme Court; they 
cannot strike someone off, but they can suspend someone.  At the moment can SAT suspend or cancel a 
practising certificate, or does the Supreme Court have to? 

Mr J.A. McGinty:  No; SAT can suspend. 

Sitting suspended from 6.00 to 7.00 pm 

[Quorum formed.] 

Ms S.E. WALKER:  Before the dinner break we were talking about the current procedures involved in the 
suspension of practitioners.  I think the Attorney General said that at the moment the State Administrative 
Tribunal has the power to suspend.   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  Is that subject to an appeal to the Supreme Court or does it have to send a report to the 
Supreme Court?   

Mr J.A. McGinty:  SAT can make an interim order suspending the practising certificate pending a hearing and a 
determination of the application.  SAT can then order the suspension or cancellation or the imposition of 
conditions on a practising certificate.  Those are the current arrangements.   

Ms S.E. WALKER:  Who from SAT is currently empowered to hear these matters, because it comprises 
District Court and Supreme Court judges and lay party people?    

Mr J.A. McGinty:  I think the SAT comprises a judicial member.  I do not think that it is prescribed that it must 
be the Supreme Court judge.   

Ms S.E. WALKER:  So it could be a District or Supreme Court judge?   

Mr J.A. McGinty:  It is a judicial member, a legal practitioner member and a community or non-legal 
practitioner.   
Ms S.E. WALKER:  Does a judicial officer have to be present when SAT hears these matters?   
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Mr J.A. McGINTY:  Yes.  I will run through the current provisions.  Section 39 of the Legal Practice Act states 
that if the board believes that a practitioner is unfit, incapable or insolvent, it can apply to SAT for a hearing 
determination under section 188.  Under that section, the State Administrative Tribunal can make a finding that it 
is in the public interest to suspend or cancel a certificate or impose conditions on a practising certificate.  The 
State Administrative Tribunal can also make an interim order suspending a practising certificate pending the 
hearing and determination of the application.  Under section 188 the State Administrative Tribunal can order the 
suspension or cancellation or imposition of conditions on a practising certificate.  That is the law as it stands 
today.  Under the Legal Profession Bill 2007, clause 56 deals with suspension generally.  The board has the 
power to amend, suspend or cancel a certificate and must give the person notice that it proposes to do so.  After 
considering the response, the board can take the proposed action if it believes that the grounds still exist.  
Clause 58 deals with immediate suspension.  This applies only to suspensions and not cancellations.  If the board 
considers it necessary in the public interest it can provide written notice of a decision to suspend.  
Ms S.E. Walker:  What happens under those conditions if the person has court commitments?   
Mr J.A. McGINTY:  I presume an arrangement would be entered into so that people are available to deal with 
these matters, not unlike listings for court.  Available dates would be considered.  The law is quite 
accommodating.  Sometimes I think it is too accommodating.  
Ms S.E. Walker:  I have never found it accommodating.  
Mr J.A. McGINTY:  No?  
Ms S.E. Walker:  It is different in New South Wales.  In New South Wales they wait for the barrister to turn up, 
whereas here you just have to turn up.  If you don�t turn up, you�re admonished and that is fair enough, because 
the courts have business to conduct. 
Mr J.A. McGINTY:  From what I have observed, the courts try to be accommodating.   
Ms S.E. Walker:  The Attorney General does not want me to pull rank!  
Mr J.A. McGINTY:  It is within the limits of the seniority issue.   
Ms S.E. Walker:  No, in terms of experience in the courts.  They do try to accommodate.  I am talking about 
someone who has been suspended and who may have had court commitments.  
Mr J.A. McGINTY:  If they are suspended -  

Ms S.E. Walker:  I suppose the Legal Practice Board will step in and ask somebody else to -  

Mr J.A. McGINTY:  I thought the member for Nedlands was talking about a conflict in the hearing to 
determine whether a person is suspended.  I am sorry, I misunderstood the member�s question.  
Finally, under clause 78 a person may apply to SAT for the review of a decision by the board to amend, suspend 
or cancel a practising certificate. 

Ms S.E. Walker:  That would have to come on fairly quickly, wouldn�t it?  

Mr J.A. McGINTY:  Yes.  One of the good things about SAT is the timeliness with which it deals with matters.  
It has been a model of best practice under the chairmanship of Justice Barker.  He set out to achieve a model of 
best practice and he has substantially done so.   
Ms S.E. WALKER:  The Attorney General did not provide the rationale for doing that.  
Mr J.A. McGinty:  As close as I can get to a rationale is this: that structure is the model bill.  It is not a core 
provision; we could have departed from it, but we simply accepted it.  Certainly more matters of a serious nature 
will be sent back to the board.  When dealing with professional discipline, the SAT structure takes those matters 
out of the hands of boards.  When we are talking about the suspension of doctors, they are handed over to the 
State Administrative Tribunal.   

Ms S.E. WALKER:  How are medical practitioners dealt with; can they be suspended by the board?   

Mr J.A. McGinty:  I think the board or the equivalent of the Legal Practitioners Complaints Committee within 
the medical board might have an emergency power.  However, essentially, all serious matters then need to be 
dealt with by the State Administrative Tribunal.  Anything that goes to people�s livelihood - suspension or 
cancellation of registration - is dealt with by SAT.   
Ms S.E. WALKER:  The difference with general practitioners is that they are not admitted - at least I do not 
think they are.  Lawyers are admitted by the Supreme Court, the ultimate body.  There is no other body like that 
for the Australian Medical Association.  If GPs are suspended, they can appeal to SAT, but if SAT strikes them 
off, they cannot appeal anywhere else.  Out of interest, who do they appeal to?   
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Mr J.A. McGinty:  There is obviously an appeal available on the question of law, but the central disciplinary 
action is taken by SAT.  
To qualify something I said a few minutes ago, the tribunal is constituted to include the president under the 
current provision, so it needs to be the president who is a Supreme Court judge dealing with the disciplining of a 
lawyer, but that has now been changed to a judicial member.  
Ms S.E. WALKER:  We keep whittling down, do we not?  I do not know whether I agree with it.  Anyway, we 
will see how it goes.  
I refer to clause 27 �Objection to admission�.  How will that work in practice?  
Mr J.A. McGINTY:  It is not like a wedding where the priest asks whether anyone can think of any reason a 
couple should not be joined in holy wedlock.  A person cannot stand up at the back of the court and say that he 
objects.  He would need to lodge notice in the Supreme Court and then he could be heard if he wished to object 
to the registration.  There was a case in which the Legal Practice Board, or one of its committees, objected to an 
articled clerk who was seeking to be admitted to practise.  A hearing was held of the relevant merits.  That 
notice, stating grounds of objection, needs to be lodged with the Supreme Court not less than seven days before 
the admission ceremony, in which case it would be taken out of that ceremony.  
Ms S.E. Walker:  Would it?   
Mr J.A. McGINTY:  That is what happened on that particular occasion that I can think of, which occurred 
about three or four years ago.  
Ms S.E. Walker:  I think I know what the Attorney General is talking about.  How long does it take for an 
objection to be heard?  The person might miss that round of being admitted.  
Mr J.A. McGINTY:  It is up to the Supreme Court.  My recollection is that it was dealt with reasonably 
expeditiously.  
Mr R.F. Johnson:  Was he admitted?   
Mr J.A. McGINTY:  I think initially he was not, but subsequently he was.  
Mr R.F. Johnson:  On what sorts of grounds? 
Mr J.A. McGINTY:  On the grounds of a criminal conviction for stalking and criminal damage.  Ultimately, he 
was admitted.  Either the court ruled that way, or it might have been the Legal Practice Board itself that agreed to 
his admission.  

Ms S.E. WALKER:  Does the Attorney General have any power over the Legal Practice Board?   

Mr J.A. McGinty:  I am a member of it, but that does not give me any power over it.  While I am a member, as 
a matter of policy, I never attend.  

Ms S.E. WALKER:  It is just that I was interested to see that the board does not intend to put its rules on the 
Internet.  It is difficult for people to access the rules.  I think it would be a trivial thing for the board to do.  Legal 
practitioners should know what the rules are.  I would have thought that they could be provided on a website.  
The board felt that there was a link to the State Law Publisher, but I do not think that is good enough.  Surely, we 
should know what the rules are.  

Mr J.A. McGinty:  I was not aware that that was the arrangement.  I would have thought it was appropriate for 
it to be on the board�s website.  

Ms S.E. WALKER:  I found the Law Council of Australia�s website was open and informative, yet we cannot 
find any submissions from the Law Society.  

Mr J.A. McGinty:  I was not aware of it before, but now that you have raised the matter I will undertake to raise 
it with the Legal Practice Board.  It should have that more readily available.  There may be a good reason but I 
will certainly raise it with the board.  

Ms S.E. WALKER:  I cannot think of a reason.  Even lawyers would not perhaps think to look for that link to 
the rules.  I cannot understand why it is so difficult.  Having said that, I found the Legal Practice Board to be 
very good with information on this bill.  I do not know whether the Attorney General has any control over the 
Law Society.  

Mr J.A. McGinty:  It tends to be a law unto itself. 

Ms S.E. WALKER:  Unfortunately, it is not giving the profession a good name, because when I went to look on 
its website, I could not find any submissions; they are all secret, yet the Attorney General�s department gave me 
good information, for which I am very grateful.  It put at ease my mind and the minds of my colleagues.  When I 
was talking to the society about this Legal Practice Bill - 
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Mr J.A. McGinty:  Do you mean the Law Society�s submission on this bill?   

Ms S.E. WALKER:  Yes.  

Mr J.A. McGinty:  I would have thought that was something it would have included on its website, but it is the 
society�s call.  

Ms S.E. WALKER:  I found its website very easy to obtain, but the submissions are not on the website.  I 
would have thought that was something the Law Society would do.  I notice in its minutes that all its criminal 
law submissions and researches are sent automatically now to the Criminal Lawyer�s Association, yet Law 
Society members themselves do not have access to them, and I thought that was rather strange.  It means that 
everyone is aware of the society�s views, but perhaps it does not want people to be aware of some views.  I 
suggest that its views on the bill of human rights would be one of those.  

Mr J.A. McGinty:  I was amazed at the way in which the society conducted itself over that.  

Ms S.E. WALKER:  I was not.  The way it handled that was interesting.  I have not spoken about it in any detail 
yet.  

It is disappointing that, although we look on the Law Council of Australia�s website for the reasons behind, for 
instance, this bill, and to get a wealth of information - there is also a wealth of information on all sorts of 
legislation and submissions - the Law Society�s website does not indicate who is on the council, albeit I know 
because a friend of mine is on a committee, and he told me.  We do not know who is on the committees.  There 
is no need for that attitude from the Law Society.  It needs to raise the bar, because it can help everyone.  I do not 
know whether the Attorney General has any influence on that matter.   

Mr J.A. McGinty:  I have no power to direct.  I do not think I have any influence, but I can raise the matter.  

Ms S.E. WALKER:  I am sure it would not allow the Attorney General to - not because he is Jim McGinty but 
perhaps because he is the Attorney General.  

Clauses put and passed.  

Title put and passed. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


